Polygraph Test Story

HED: To Tell the Truth

DEK: The credibility of the modern polygraph has been debated since it was first used for counterintelligence work during World War I, but many experts stand by its validity as a successful probative tool for detecting deception and truthfulness. 

By Jack Roth 

Throughout history there have always been problems in ascertaining the truth. In the 1500-1600’s the truth was verified by means of threat, promise and in some cases torture. During the 18th and 19th centuries, methods of detection were based on either chance or divine intervention. One such process was the Ordeal of Boiling Water, during which the subject would stick his hand in a pot of boiling water, and if his hand did not suffer a burn, he was believed to be telling the truth. The Ordeal of the Red-Hot Stones was similarly barbaric, wherein the accused would walk across red-hot stones and if his feet did not burn, he was believed to be telling the truth. Truth or lack of truth might be determined by a throw of a knife or the pattern of a handful of tossed stones. Read: Those wrongfully accused before the 20th century were doomed without recourse.

The obvious problems associated with these early techniques eventually led to the contemporary methods of recording statements made by suspects and witnesses. In the absence of confessional or other corroborative evidence, however, problems always arise in determining whether an individual is telling the truth. In fact, those in law enforcement will cite that a number of homicides, rapes, abductions, extortions and other serious crimes remain unsolved due to a lack of substantive, or verifiable leads.

For years attempts have been made to find an approach that successfully differentiates between truth and deception. Historically, law enforcement officials have used hypnosis, truth serums and voice analysis, but with few positive results. The only method that seems to be affective, although not a panacea for every investigation, is the polygraph, or lie detector. Used in police interrogation and investigation since 1924, the polygraph has been continuously improved over the years and today is considered by many pundits to be far more reliable than people’s subjective intuitions. Research shows that in the hands of a competent examiner, the conclusive rate is 95 percent.

Steve Van Aperen, a former police officer and certified forensic polygraph examiner who consults to numerous companies throughout the world conducting polygraph testing, behavioral analysis interviews and investigations, recently wrote that “only the polygraph has stood the test of time,” and that “it has proven to be an effective tool and will continue to greatly enhance the investigative process as another weapon in a growing arsenal of investigative and scientific tools available to investigators.”

In a country where the judicial system has evolved into an extremely complex bureaucracy and where justice often operates in ambiguous ways, many believe the polygraph represents an important investigative aid in which to help verify the statements of victims, establish the credibility of witnesses, evaluate the truthfulness of suspects and, perhaps most importantly, help exonerate the innocent who are surrounded by circumstantial or uncorroborated evidence.

Subhead: A Controversial Science


Critics of polygraph examinations have proclaimed the tests provide inaccurate and misleading information, fail to detect security risks, interfere with the rights of private citizens and lower employees’ morale. Some even suggest the test depends on “trickery,” not science. They claim tests are biased because polygraph examiners assume everyone has lied to get out of trouble. Polygraph, they submit, is no more scientific than astrology or tarot cards. At the center of the controversy over the use of polygraph examinations is the question of its validity: does a polygraph examination actually identify truthful and non-truthful individuals?


“A lot of people have very strong opinions about polygraph,” says Richard W. Keifer, a foremost expert on polygraph testing and former national program manager for the FBI who currently resides in Central Florida, “but very few actually take the time to research the facts before they criticize it.”


Keifer, who has conducted more than 20,000 polygraph quality control reviews, believes that in order to address these criticisms, one must first understand how the science of the polygraph works. Basically, a polygraph is an instrument that records physiological changes in a person undergoing questioning in an effort to obtain truth or deception. It simultaneously records a minimum of respiratory activity, galvanic skin resistance/conductivity and cardiovascular activity. It’s based on a scientific theory (which can be tested using the scientific method) that proposes any conscious effort at deception by an individual causes involuntary and uncontrollable physiological responses that include measurable reaction in blood pressure, peripheral pulse-amplitude, breathing and electrodermal response. 


“A person cannot inhibit a response to a question when they know they’re lying,” says Keifer. “You can have a poker face, but not a poker physiology. Polygraph works with sociopaths as well. They may not have a conscience, but they don’t want to get caught, and this affects their autonomic nervous system.”


Keifer clarifies that everyone experiences some level of nervous tension when taking a polygraph test, but that these particular physiological reactions act as baseline measurements, so nervousness alone won’t sway the assessment of a test. “Truthful people need no help in passing a polygraph test,” he maintains, “and experience reveals that although some deception might be successful, it won’t be as a whole.”

The high conclusive rates touted by its proponents in the last decade can be partially linked to major technical and computerized advances in lie-detecting technologies. Together with ongoing training and research into the validity and reliability of such testing, Keifer believes these advancements have continued to enhance the utility of the science. 

Despite such advancements and improvements, however, dissenting voices can still be heard. According to Don Krapohl, chairman of the American Polygraph Association (APA) in Chattanooga, Tenn., there are two major groups who criticize the polygraph. In recent years, technologies such as voice stress, brain imaging and other patent devices are seeking a share of the field, and those involved in these technologies voice criticisms of the polygraph that are economically based rather than having any foundation in science. The second group is a small but influential number of scientists who are concerned the polygraph may be misused or that there exists an over-reliance of it. “The scientists focus on the known or estimated error rate of the polygraph and extrapolate to hypothetical consequences for these errors,” says Krapohl. “However, they often fail to explain the methods and combination of methods used to alleviate errors, which include valid test and analysis protocols.”

These scientists, he believes, conveniently forget to mention the conclusions of the National Academy of Sciences, which states that although it isn’t full-proof, there is no other technology currently available, nor likely to be immediately available, that is better than the polygraph. Therefore, Krapohl concludes, if the polygraph had never been invented (a wish for some of them), the second- and third-tier methods would be used, and because they are less accurate, error rates would be even higher. “Error rates are unavoidable when it comes to assessment of other humans,” he explains. “This is true of psychological and medical assessments regarding clinical diagnosis as well.”

History validates the difficulty of achieving 100 percent accuracy rates when dealing with humans. Van Aperen writes that classification of psychological disorders, although subjective, are often challenged by other experts and, at times, incorrectly diagnosed. He reminds us that cross contamination occurs in DNA testing, fingerprints are wrongly classified, handwriting evidence is misinterpreted and eye witnesses make mistakes. Yet, he concludes, invalid eyewitness and psychiatric findings are often legally and judiciously recognized as admissible evidence in a court of law.

As for the allegations by critics that no reliable studies have been done to determine the accuracy of polygraph tests, the facts suggests otherwise. In the past 75 years, more than 250 studies have been conducted on the accuracy of polygraph testing. Since 1980, 10 separate studies based on 1,909 real cases showed that the accuracy rate for truthful subjects was 97 percent and for deceptive subjects, 98 percent. Opponents cite discrepancies in accuracy rates within the studies, but on average they are very high. Supporters argue there have been more published studies done on polygraph accuracy, validity and reliability than on handwriting analysis, which is routinely admitted into evidence on a daily basis.
Subhead: The Role of the Examiner

Besides a lack of consensus regarding its reliability, another source of controversy associated with polygraph testing stems from whether or not examiners are sufficiently qualified. According to Cliff Cormany, a former special agent with the FBI and polygraph coordinator for the FBI’s Atlanta division, the examiner represents the most critical factor in polygraph testing. “In the past, a lack of standardization, training, experience and licensing caused critical analysis of the polygraph,” he says. “Understandably so, because an examiner requires strong intuition, interrogation skills and proper training in order to enhance the process and deliver truly accurate results.” 

Today, all federal law enforcement agencies either employ their own polygraph examiners or use the services of examiners employed in other agencies. Examiners and quality control programs exist in the FBI, U.S. Secret Service, U.S. Army CID, U.S. Marine Corps CID, Air Force OSI, Navy NCIS, U.S. Customs, U.S. Marshals, Defense Criminal Investigation Service, Internal Revenue Service, U.S. Capitol Police, Food & Drug Administration, Department of Energy, Central Intelligence Agency, Police & County Sheriff’s departments, sex therapists and numerous other investigative bodies. 

Within the legal community, U.S. Attorneys’ offices, District Attorneys’ offices, public defenders’ offices, defense attorneys, and parole and probation departments use the polygraph. Companies and corporations under the restrictions and limitations of the Employee Polygraph Protection Act of 1988 (EPPA), as well as private citizens in matters not involving the legal or criminal justice system and attorneys in civil litigation also employ the polygraph as a valid tool. Twenty-eight states currently have state licensing and regulation boards that ensure quality control in these sectors.

“The science is valid, but the process is a blend between art and science, so the examiner’s qualifications are critical,” says Jack Trimarco, a world-renowned polygraph examiner who spent 21 years as a special agent for the FBI. “The examiner must be able to maintain cool and common sense under the highest levels of stress.”

Trimarco, now an independent examiner based in Beverly Hills, Calif., has conducted more than 2,500 polygraph tests around the world and served as a consultant or polygraph examiner on several high-profile cases including the Oklahoma City bombing and Unabomber investigations. He points out that many polygraph exams involve questioning people suspected of kidnapping, murder and terrorism, among other heinous crimes, so the stakes are extremely high. “Cognitive processes come into play, and an examiner must remain objective even when probable cause exists,” he explains. “You can’t be coercive or excessive, so personality is important, and you must be honest because people’s lives are in your hands.”

According to Trimarco, administering the test and analyzing results aren’t an examiner’s only responsibilities. Polygraph results may tell the tale of the tape, he says, but a critical part of the job requires getting confessions from perpetrators of crimes. He recalls a number of murder/disappearance cases in which the polygraphs indicated the suspects were hiding something, but specifics were not forthcoming. As such, a pre-test interview and post-test interrogation (when confessions often occur) are all part of the polygraph process. “When you’re acutely trained in analyzing the polygraph results and observing behaviors, you won’t back off an interrogation when you believe a person is lying,” he explains. “This is imperative, especially when you’re either dealing with sociopaths, who are slick liars, or individuals trained in deceit such as spies. Guilty individuals will try and trick you one way or another, but well-trained examiners recognize this fact. You don’t bring a guilty person to trial on polygraph results, but on a confession, so an examiner’s intuitive skills are critical to the success of the overall process.”

The opposite also holds true, perhaps even more critically: Polygraph examiners have an enormous responsibility to confirm innocence. Trimarco recalls the Oklahoma City bombing case, during which he tested three people suspected of being accomplices to this act of domestic terrorism. His results didn’t lie; they all passed the polygraph. Federal agents, however, were convinced there was a “John Doe Number Two,” so they questioned Trimarco’s conclusions. “It turned out there wasn’t an accomplice, so I was correct in my assessment of the suspects’ innocence,” he remembers, “which to me validates the true value of the polygraph program.”

As a general guideline, the APA recommends that if you’re a person faced with the option of taking a polygraph test to prove your innocence, you should confirm that the examiner is a member of one of the major and reputable polygraph associations such as the APA, American Association of Police Polygraphists, National Polygraph Association or Latin American Polygraphists Association. “If the examiner isn’t a member of one of these professional associations, or isn’t a government polygraph examiner, choose someone else,” says the APA’s Krapohl. “Understand your rights and responsibilities, verify whether a quality control process is in place for your examination, ask whether the session is electronically recorded for the protection of everyone involved, and, most importantly, tell the truth.” 

Subhead: Probative Value vs. Prejudicial Influence

 Perhaps the greatest value of polygraph exams is their probative, or substantiating, value and utility for the criminal justice system. Polygraph exams are used for criminal investigations, food and drug tampering, counterintelligence, informant testing, legal evidence, monitoring of paroled sexual offenders in the community, monitoring of domestic abusers, monitoring of convicted drunk drivers and protection of the U.S. President, among other utilities.

Experts have noted three probative uses of the polygraph with respect to criminal investigation, namely:

· The observer may use it as a clue to obtaining external data that can otherwise be used in evidence;

· The disclosure of the lie may impress the subject with the apparent futility of trying to conceal the facts, and may thus lead to a voluntary confession before trail; and

· The recorded curves may reveal a general emotional consciousness of guilt … and can serve to guide police investigators in their hypotheses.

The United States Supreme Court has held that a Miranda warning before a polygraph examination is sufficient to allow admissibility of a confession that follows an examination. In most courts in the United States that admit polygraph evidence under stipulation, the person or persons who determine facts in a legal proceeding (either a judge or jury) have to weigh up the probative value of the matter against the prejudicial effect upon the defendant. The real issue regarding the polygraph, therefore, might not be its validity as a science but its effectiveness within the legal system, where agendas often outweigh the desire to seek the truth.
“In pre-trial actions, the polygraph can be very useful, but only if all parties are truly interested in getting to the truth as opposed to trying to shoe horn all the evidence into their theories,” warns Cormany. “If this is the case, the polygraph results will be ignored and never see the light of a courtroom.” 

Polygraph tests are bound under attorney/client privilege, so if a client fails a test, the examiner can’t say anything unless asked to by the defense team. If a client passes the test, the defense will ask the judge to consider admissibility. Judges most often respect the results if the examiners are highly regarded, but they have to abide by laws and criteria that often seriously hinder the chances of the test results being admitted as evidence in a trial.

“The real value of the polygraph process lies in its capacity to clear individuals, or make them confess, before trial,” says Keifer. “Considering the volume of cases that burden our system, the polygraph acts as a reliable deterrent to going to trial. Everyone wants to avoid trial, especially when a weak evidentiary case is presented.”

Many pundits feel the legal process should immediately end for the innocent person who passes a polygraph. “If a prosecuting attorney realizes a reputable examiner gave a passing test to a defendant, it should give him pause to prosecute, especially if the case isn’t a slam dunk to begin with,” explains Trimarco. “A district attorney, or any prosecuting attorney, should never be that locked into prosecuting a case if contradicting evidence comes to light. It’s certainly unethical for a prosecutor to know a person passed a ‘good’ polygraph test and not give it any credence, but unfortunately it happens in our system. Remember, in most cases a defendant won’t be able to recover monies spent, so even if an innocent person goes to trial and is acquitted, damage is sustained on many levels, both from a reputation and monetary standpoint.”

If you know you’re innocent and have the means to make your case, you might want to take more than one polygraph on the same issue, all conducted by qualified examiners. “This should be all a defense team needs to make a prosecutor think twice before taking a case to trial,” he says. “In the end, all parties need to be honest with themselves and others when considering all relevant facts because people’s lives are at stake.”

In recent years, courts have expanded the use of polygraphs, allowing lie detector results to be admitted as evidence, and subjecting more individuals to mandatory testing, including parolees, sex offenders and police officers.   Many in the legal community cite technological advancements and increased use of lie detectors in general as reasons for their growing acceptance. As the tests get more reliable, and more people use them, they say, more judges are willing to consider them as evidence. More and more people are calling on courts to give polygraph results their due place in the courts. After all, they argue, the FBI uses them, the military uses them, and police departments all over the country use them.

Currently, New Mexico is the only state that allows polygraph results to be admitted without stipulation by both the defense and prosecution. About a dozen states allow polygraph results to be admitted if both parties agree to it.   In the federal courts, judges have discretion over polygraph admissibility. The U.S. Supreme Court gave them that discretion in 1998, when it held that “the scientific community remains extremely polarized about the reliability of polygraph techniques,” and thus left it up to individual jurisdictions to decide such matters. 
Keifer points to the fact that the polygraph represents the only lie detection technique that has proven, independent scientific reliability and validity studies and peer acceptance. It’s the only lie detection technique directly used by federal government agencies for investigatory purposes, and it’s used by more state and local law enforcement agencies than any other technique available.

“Our criminal justice system isn’t perfect, but the polygraph represents a process that offers so many positive uses for both national security and local law enforcement,” he says. “It’s an effective tool, not to be used in and of itself, but to be used in conjunction with other tools in order to best ascertain the truth.”
***

