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AGENCY'S oPPosrnON TO COMPLAINANT'S APPEAL 

The United States Secret Service ("Secret Service" or "Agency") respectfully submits 

this brief opposing Complainant's appeal of the decision that granted the Agency's motion for 

summary judgment (''81 Motion) on his Equal Employment Opportunity complaint On 

August 20,2018, Administrative Judge Antoinette Eates, without holding a hearing, issued a 

decision finding that Complainant failed to establish that he was discriminated against based on 

his disability. (''Summary Judgment Decision"). The Department of Homeland Secmity issued 

a Final Order fully implementing the Administrative Judge's decision on September 19, 2018.1 

1 As an initial matter, the Appeal does not appear to be properly filed. EEOC regulations provide 
that appeals may be filed in response to an "agency's final action or dismissal of a complaint» 
See 29 C.F.R. § 1614.401(a). The Department of Homeland Security issued the Final Order on 
the exact same day that the Complainant's filed his appeal brief on the Agency. However, 
nothing in the materials served upon the Agency by Complainant indicates that a Notice of 
Appeal or the appellate brief was served on the Equal Employment Opportunity Office of 
Federal Operations ("EEOC OFO"), as required. See Equal Employment Opportunity 
Management Directive for 29 C.F. R. Part 1614 (MD).ilO, at Chapter 9 § IV.A (Aug. 15, 2015). 
To date, the Agency has also not received any acknowledgment from EEOC OFO that the appeal 
has been received andlor docketed. Id. § IV.C. ("OFO will docket and acknowledge in writing 
the receipt of an appeaL"). 
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The Commission should affmn Administrative Judge Eates' fmding of no discrimination. 

Complainant's brief in support of his appeal C'Appealj identifies three primary grounds for why 

the Decision should be reversed: (1) that the Agency should have been sanctioned for spoliation 

of evidence; (2) that there are genuine disputes of material fact, including whether the Agency 

"used a polygraph examination as a guise to discriminate" against Complainant by improperly 

conducting and interpreting the exam; and (3) that the Administrative Judge incorrectly 

detennined that a Special Agent (SA) applicant was oot a legally valid comparator. See Appeal 

at 7-8, 20-24. Complainant's Appeal, however, does not cite to any specific evidence, deposition 

testimony, discovery responses, or legal arguments that call into question the undisputed 

materials facts and legal conclusions in the Decision. Instead, the Appeal presents only 

speculation, misrepresentations, irrelevant or immaterial facts, and unsupported argwnents. The 

complete, undisputed record demonstrates that: (1) Judge Eates' Order Denying Complainant's 

Motion to Show Cause Why Sanctions Should Not Be Imposed for Spoliation of Evidence 

C'Sanctions Order") was appropriate; (2) there is no genuine dispute as to any material fact: 

Complainant failed to establish a prima facie case of discrimination on the basis of his disability 

because he was not qualified for the position at issue, even assuming the Complainant could state 

a prima facie case, the Agency presented a legitimate, non-discriminatory reason for oot hiring 

Complainant, and there is no evidence in the record establishing pretext; and (3) as a matter of 

law, SA Tignor is not a comparator to Complainant. For these reasons, the Summary Judgment 

Decision should be upheld 

ARGUMENT 

It is well established law that in order to sUlvivesummary judgment, it is Complainant's 

burden to show, by a preponderance of the evidence, that discrimination motivated the Agency's 
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actions. St. Mary's Honor Ctr. v. Hicks, 509 U.S. 502, 507 (1993); Tex. Dep't ofCmty. Affairs v. 

Burdine, 450 U.S. 248, 252-53 (1981). To accomplish this, Complainant must put forward 

specific facts showing there is a genuine issue in dispute. See 29 C.F.R. § 1614.109(g);see a1.so 

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247-48 (1986) ("the mere existence of some 

alleged factual dispute between the parties will not defeat an otherwise properly supported 

motion for summary judgment; the requirements is that there be no genuine issue efmaterial 

fact") (emphasis in original). In other words, Complainant cannot manufacture genuine issues of 

material fact with "some metaphysical domt as to the material facts," Matsushita Ela:. Indus. 

Co. v. Zenith Radio Corp., 475 U.S. 574, 586 (1986). Likewise, Complainant cannot create a 

factual issue of pretext based merely on conclusory allegations or personal speculation of 

discriminatory or retaliatory intent. See Lujan v. Nat'l Wildlife Fed'n, 497 U.S. 871, 888-89 

(1990); Peacockv. U.S. Postal Serv., Appeal No. 0120061969, 2008 EEOPUB LEXIS 1795, at 

*17 (May 22, 2008). Complainant's Appeal consists of nothing more than a barrage of 

mischaracterizations of the record evidence, misinterpretations of the relevant legal standards 

and precedent, and arguments that are either not relevant or beyond the jurisdiction of the EEOC. 

As a result, he failed to meet his burden in his Opposition to the Sl Motion, and he fails to do so 

again in his Appeal. 

I. mERE WAS NO SPOLIATION OF EVIDENCE. 

The majority of the Appeal is dedicated to arguing that the Sanctions Order was 

incorreCtly decided and that the Agency should have been found to have spoliated evidence. See 

Appeal 8-15. Rehashing old arguments and already decided claims, Complainant again attempts 

to challenge the audio recording of Complainant's polygraph examination produced by the 

Agency in discovery. With little to no citation to supporting evidence and absolutely no 
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Agent Ellen Ripperger, Special Agent Ed Alston, and Special Agent Thomas Christopher all 

signed docwnents or stated under oath that they had reviewed the audio recording of Mr. 

_ polygraph exam and found it to be audible." Appeal at 12. Complainant's assertion 

does not establish that evidence actually existed because it is a misrepresentation of the record. 

Complainant cites deposition testimony from SA Ripperger that states she reviewed the audio 

recording and found a portion of the audio recording to be audible. Appeal at II citing 

Ripperger Dep. at 31: 12-14. SA Alston testified that he never reviewed a full audio recording of 

Complainant's exam. Agency Ex. A (Dep. of Edward Alston) at 27:16-22 r'Q. Okay. Was it 

audible to you? A. Initial recording was, Q. What do you mean, 'the initial recording was'? A. 

Initially, it started out, then it - Q. Okay. A -- went dead"), 29:6·16 ("I didn't listen to the whole 

exam. ... It was not required."). Complainant's assertion that he has adduced "new evidence" 

since the Sanctions Motion, Appeal at 23 n.II, similarly fails to explain that this "new evidence" 

is not new at all Complainant presented the exact same evidence, consisting essentially of 

Complainant's own opinion about the Agency's recording software, with his summary judgment 

Opposition. See SJ Reply at 4-5, As such, this evidence was already considered and evaluated 

by the Administrative Judge. 

All of the evidence in the record, including the audio files themselves, contain time 

stamps that indicate that they are the original recordings created on September 18, 2014.2 SJ 

2 Complainant's filings have persisted with the false statement that the audio records of his exam 
were shorter than his examination itself. See Appeal at IS. Every document in the record, 
including Complainant's Polygraph Report, indicates that his exam began at "0940" and ended at 
"1320." See SJ Motion, Exhibit 5. This indicates an examination 0 f3 hours and 40 minutes, 
which is consistent with the time stamps on the audio recording. Complainant claims, without 
citation to any supporting evidence, that his examination took 5 hours (and included a fifteen to 
twenty minute break). This appears to stem from Complainant's misunderstanding that" 1320," 
the military time depicted on his Polygraph Report, means I :20 pm, not 3:20 pm. 

6 



Motion Ex. 5; Ex. B. (Ripperger Dep.) at 31: 19-32: 10. Complainant's theorizing and speculation 

about the possibility that there could have perhaps been some altmlate version of the audio 

recording of his exam cannot and does not support his claim of spoliation. 

II. SUMMARY JUDGMENT WAS CORRECTLY GRANTED TO THE 
AGENCY AND COMPLAINANT HAS NOT IDENTIFlED ANY 
MATERIAL FACTS IN DISPUTE. 

The Summary Judgment Decision sets forth twenty-three undisputed material facts on 

which the decision to grant summary judgment was based. 3 Summary Judgment Decision at 2-5. 

The Appeal fails to identify which, if any, of these material facts are allegedly indispute,or, for 

that matter, to identify any properly supported material facts that are allegedly in dispute. 

Instead, the Appeal attempts to generate disputes of fact by raising irrelevant issues, making 

arguments about immaterial facts, and misrepresenting the evidence of record, the same tactics 

Complainant used in his Opposition to the SJ Motion. See. e.g .• Summary Judgment Decision at 

8 n.6 ("the Agency's Reply accurately identifies several instances where Complainant misstates 

the record evidence. I will not repeat these instances herein, but hereby incorporate the Agency's 

Reply in my analysis."). 

The Appeal argues that there are genuine issues of materials fact regarding the conduct 

and validity of the polygraph exam administered to him and so summary judgment should not 

have been granted. Appeal at 22-23. Relying on that premise, and based on nothing more than 

his own supposition, Complainant contends that there are several unanswered questions about 

the audio recording of the polygraph, ranging from the significance of its existence to why the 

3 In its SJ Motion, the Agency submitted 22 statements of material fact, each of which was 
supported by at least one citation to the record. In his Opposition to the SJ Motion, Complainant 
did not dispute any of the Agency's statements of material fact. Therefore, in her Decision, Judge 
Eates correctly found that the Agency's statements of material facts were undisputed. Summary 
Judgment Decision at 2 n. 2. 
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The Appeal disregards entirely Complainant's ultimate burden to demonstrate that the 

Agency discriminated against him. The Appeal contains no shortage of speculation about, for 

example, the possibility that there were unknown technical flaws in the Agency's polygraph 

examination equipment, but it is very short on any purported evidence that any Agency employee 

engaged in discrimination. What the undisputed evidence in the record shows is that 

Complainant was not a qualified individual with a disability within the meaning of the 

Rehabilitation Act, see SJ Motion at 4-5; Summary Judgment Decision at 7; that the Agency 

determined that Complainant had a significant response to a relevant question during his 

polygraph examination and, per policy, found the entire test as showing significant responses, 

see SJ Motion at 5-7; Summary Judgment Decision at 7 and 4, 1 18); and that as a result of not 

successfully completing his background investigation, hewas not selected for the position of IT 

Program Manager. Summary Judgment Decision at 4-5, 20-22; SJ Motion at 7. 

Complainant's Appeal offers nothing to disturb or challenge these undisputed facts. 

III. COMPLAINANT HAS FAILED TO PROVIDE ANY LEGALLY VALID 
COMPARATOR EVIDENCE TO ESTABLISH PRETEXT. 

While most of the Appeal is dedicated to hypothetical and itrelevant questions regarding 

the audio recording of Complainant's polygraph examination, it does briefly argue that the 

Summary Judgment Decision contains an erroroflaw. Specifically, the Appeal argues that the 

Summary Judgment Decision incorrectly determined that Complainant and SA Tignor were not 

similarly situated comparators. Appeal at 21-22. Judge Eates made the following determination 

regarding this issue: 

I find that Tignor, an applicant for a Special Agent position, was not similarly situated to 
Complainant because he had previously passed a polygraph examination prior to the 
hiring freeze, and the individuals involved in pennitting Tignor to take a third polygraph 
examination after his significant response were not involved in Complainant's hiring for 
the IT position at issue. 

10 







CONCLUSION 

For the reasons stated above, the Complainant's Appeal should be denied and the 

Swnmary Judgment Decision should be upheld. 
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Respectfully submitted, 

lsi Steven Giballa 
Steven Giballa 
United States Secret SetVice 
950 H Street, NW, Suite 8330 
Washington, D.C. 20223 

Donna Cahill 
Chief Counsel 
United States Seaet Service 
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