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four channels at the end of the test, at
any choice point in comparing a relevant
question with a control gquestion or
comparison question, I will look at each
of those channels, respiration, he can
score in respiration anywhere from a

positive three to a negative three,

" anywhere from those boundaries and

BY MR.

anything in between.

Same with the GSR, same with the
cardio.
Okay. So if --

THE COURT: Careful. That's always
difficult. I'll just warn you in advance.
MR. GESSNER: Thank you, Your

Honor.

GESSNER:

Dr. Rovner, then if in the -- in the
pneumo, let's just to clarify, even though
there are two indicators, the upper and
the lower, unlike some other polygraph
exams, other types, the Utah combines
those into one pneumo?

I'm unaware of any other technique that

gives more than one score on pneumo.

OFFICIAL COURT REPORTER - C.A.T.
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Oh, okay.

Yeah. .

So the pneumo is the breathing?

Correct.

Score can be zero three to plus three?
Well, minus three to plus three.

I'm sorry, minus three to plus three?

The perspiration, the fingertip one?
Uh-huh.

Minus three to plus three.

And the heart --

Cardio.

Minus three to plus three?

Correct.

Okay. So in one chart where you ask three
different questions, he can have a minus
three to plus three in question one, in
question two, and in question three?
Uh-huh.

Same thing with perspiration and same
thing with heart?

Right.

So if we look at those three guestions on
chart one, for each question in each area

the defendant could get anywhere from
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minus nine to plus nine?

Okay.

Okay. And you then did three sets of

questions, five different charts.

times the three is 27, 27 times five is

135; is that correct?

I'll accept your math.

Okay. So in scoring on the Utah zone,

someone could score anywhere from minus

135 to plus 135; is that correct?

(No response.)

Is that correct as to the math?
If one had never conducted a polygraph

test and knew nothing of the reality of

polygraph testing, and looked only at

56

So nine

those numbers, the answer would have to be

yes.

Okay. And that's what I'm asking you.

And your scoring, though, is if someone

gets minus six or lower they are

untruthful?

Correct.

If someone has minus five to plus five,

is inconclusive?

That's right.
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And if they have plus six to 135 they are
truthful?

That's right.

Now, you were asked on direct a question
that -- let me make sure I have it right
-- a plus seven is not more truthful than
a plus six?

Correct.

Okay. But you would then agree, though,
that a plus six is more truthful than a
plus five?

No.

Okay.

A plus five --

But your scoring says so, doesn't it,
Doctor?

No, 1t doesn't. A plus five means we have
insufficient information to make any sort
of a -- to draw any sort of a conclusion.
And that's exactly what I'm saying. As to
your expert opinion, Doctor, as to your
expert opinion, a plus seven is not more
truthful than a plus six?

Correct.

As to your expert opinion, a plus six is

OFFICIAL COURT REPORTER - C.A.T.
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more truthful than a plus five?

No.

Then why did you tell the Court that this
is your scoring if it's not based on your
expert opinion?

MR. MIGDAL: Objection, Judge.
That's not what he said.

THE WITNESS: I think you're
misunderstanding what inconclusive means
in a polygraph test.

What inconclusive means is that we
simply don't have enough information to
say if a person is truthful or deceptive,
so we're not saying anything at all.
That's neither being truthful nor
untruthful, that's just throwing up our
hands and saying we don't know.

GESSNER:

Okay. Well, let me ask you this: If Mr.
Sharma had scored a plus five would you
have given the same opinion in here today
that you've already told us about?

I would have called him inconclusive.
Thank you.

Now, sir, in going through your --

OFFICIAL COURT REPORTER - C.A.T.
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the writing of your questions, you would
agree that the drafting of your questions
you said is probably one of the most
critical things in a polygraph?

Yes.

Okay. And it's important for those
questions to be specific?

The relevant questions.

59

The relevant questions, yes. I apologize.

The relevant questions must be specific?
Correct.

Concise?

Correct.

What about compound questions?

We try to avoid compound questions. What
do yourmean by "compound questions," by
the way?

Well, when you say was someone this and
this, or was someone this and this, those
would be compounds.

It would be compounds if one had nothing
at all to do with the other.

But you'll agree that two of your three
guestions regarding to Mr. Sharma's test

were compound gquestions; isn't that

OFFICIAL COURT REPORTER - C.A.T.
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correct?

No, it‘s not.

No?

No.

Awake and talking is not compound, asleep
or unconscious is not compound?

These gquestions were --

It's a --

No, no, I can't answer that question yes
or no. I'll have to tell you what the

real answer is.

We had been discussing -- as you
saw on this DVD yesterday -- for some time
the conditions and the situation. He

certainly occurred to me as a person -—-
For the record, when you say, "we had been
discussing for some time" --

Mr. Sharma and I.

Okay.

In my office.

Okay.

I certainly know some people talk in their
sleep. My wife has told me that I do.

And so I made it clear to myself that when

I asked this question she wasn't simply
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talking in her sleep, they were actually
conversing about something, that was a
continuation of a conversation that they
had earlier in a bar.

When the two of you then were conversing
in your office, that's where he told you
this was a continuation of the
conversation from the bar and that's why
then your question you felt comfortable
with asking; is that correct?

Yes.

Okay. Now, let me ask you, prior to
asking your questions about awake, about
sleeping, about unconscious, did you
review the definition of "substantially
impaired" with regard to the law in the
State of Ohio?

No.

Did you at any time in any of your three

questions ask Mr. Sharﬁa a question about
substantial impairment under the laws of
the State of Ohio?

No, I didn't.

Okay. You cannot give us an opinion then

as to whether or not Mr. Sharma would have
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passed, failed, or been inconclusive on a
test as to substantial impairment under
the law of Ohio, can you?

MR. MIGDAL: Objection, Judge.

THE COURT: Sustained.

MR. GESSNER: Nothing further,
Judge.

THE COURT: Mr. Migdal, do you wish
to redirect?

REDIRECT EXAMINATION
MIGDAL:
You were asked, Dr. Rovner, the fact that
the test was confidential, stipulated
versus unstipulated --
Yes.
-- whether that affects your results or
not. What's the answer?
The answer is no. Back in the 1970s there
was a psychologist named Martin Orne who
wrote about just this alleged phenomenon
called the friendly polygrapher
hypothesis.

In Orne's view in just such a
situation as ours, if a friendly

polygrapher, one hired by his attorney,

OFFICIAL COURT REPORTER - C.A.T.




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

63

one who would not turn the results over to
the authorities unless they were positive
with regard to his case, these people
would be more relaxed and more likely to
beat a polygraph test than others.

Well, Dr. Orne called this a
hypothesis. He never did what any
scientist would do, which is to test his
hypothesis, so in most people's
estimations it sunk to a random idea or a
hunch, fairly unscientific.

In subsequent studies of this, what
we find is the friendly, quote, friendly
situation has absolutely no bearing on
this.

There have been studies published
in which the rate of failing tests in the
same examiner's practice is actually
higher than the police testing rates of
people failing in the same jurisdiction.

A study was recently published by
Dr. Charles Honts in which he went -- he's
one of the most eminent polygraphers and
scientists in the world right now, he went

through his own files for the last number
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of years and found that he compared tests
that were stipulated tests, tests that he
had the test person and give the results
to the Court against tests like these in
which nobody knew the person was being
tested except for the person and his
attorney.

And he said, how -- what were my
outcomes? The fact is that in the second
group of tests, the tests that were
confidential, he had a higher rate of
failing than the ones that were -- had to
be made public.

So this idea of the friendly
polygrapher simply doesn't hold up under
any sort of objective scrutiny.

You were asked about -- you had asked
about his -- the question about a prior
sexual encounter, and he talked about the
girlfriend, and you said that is
irrelevant to the examination.

Yes.

Okay. Why is that irrelevant, your
opinion about him being truthful on the

relevant questions?
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When people come to my office, I don't see
myself as an interrogator, and I don't see
myself as an investigator. I see myself
there to determine whether he's telling me
the truth or not about an issue, a single
issue.

Frankly, I ask people at times to
give me as little informatioh as possible,
only enough so I have a sufficient
understanding of what the case is ébout
and what -- and what the salient issues
should be.

Other than that, all of this other
stuff is irrelevant.

Okay. And you were asked about the
scoring.

Yes.

Am I correct, once you get past plus six
that allows you to say truthful?

That's correct.

Does the fact, again, plus seven, plus
eight, are there degrees of truthful as
far as polygraphers are concerned in
giving forth results?

Not at all. A six is as good as a 26.
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MR. MIGDAL: Nothing else, Judge.
- THE COURT: Follow up on that?
MR. GESSNER: Yes. Very brief,
Your Honor.
RECROSS-EXAMINATION

BY MR. GESSNER:

Q. Dr. Rovner, from those questions you were
just asked, your opinion is that at the
time the defendant made these statements
to you on March 9th you did not detect

deception in his statements?

A. I did not detect deception in his answers

to the relevant questions.
Q. Right. But you do not know what happened

in the hotel room in Cuyahoga Falls, do

you?

MR. MIGDAL: Objection, Judge.

THE COURT: Sustained.

MR. GESSNER: Nothing further.

THE COURT: And that then would
conclude your testimony, sir. Thank you.
You may step down. You're excused.

THE WITNESS: Thank you.

(Witness excused.)
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